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Part I – the schedule 

Section H

Special Contract Requirements
H.1
LISTING OF CLAUSES INCORPORATED BY REFERENCE
I.
FEDERAL ACQUISITON REGULATION (48 CHAPTER 1) CLAUSES:

None included by reference.

II.
NASA FAR SUPPLEMENT (48 CFR CHAPTER 18) CLAUSES:
Clause

Number
Title

1852.208-81    Restrictions on Printing and Duplicating (OCT 2001)

1852.223-70
Safety and Health (APR 2002)

1852.223-75   Major Breach of Safety or Security (FEB 2002)

1852.225-70   Export Licenses (FEB 2000) and (Alternate 1) (FEB 2000) and 

Para (b) insert:  Kennedy Space Center, Johnson Space Center or Marshall Space Flight Center

1852.228-72    Cross-Waiver of Liability for Space Shuttle Services (SEP 1993)

1852.228-76    Cross-Waiver of Liability for Space Station Activities (DEC 1994)

1852.242-72
Observance of Legal Holidays (AUG 1992) (Alternate I) (SEP 1989) and (Alternate II) (OCT 2000)

1852.244-70   Geographic Participation in the Aerospace Program (APR 1985) 

1852.246-70
Mission Critical Space System Personnel Reliability Program  (MAR 1997)

(End of Clause)

H.2
NFS 1852.235-71 KEY PERSONNEL AND FACILITIES (MAR 1989) 

(a)
The personnel and/or facilities listed below (or specified in the contract Schedule) are considered essential to the work being performed under this contract.  Before removing, replacing, or diverting any of the listed or specified personnel or facilities, the Contractor shall (1) notify the Contracting Officer reasonably in advance and (2) submit justification (including proposed substitutions) in sufficient detail to permit evaluation of the impact on this contract. 

(b)
The Contractor shall make no diversion without the Contracting Officer's written consent; provided, that the Contracting Officer may ratify in writing the proposed change, and that ratification shall constitute the Contracting Officer's consent required by this clause. 

(c)
The list of personnel and/or facilities (shown below or as specified in the contract Schedule) may, with the consent of the contracting parties, be amended from time to time during the course of the contract to add or delete personnel and/or facilities. 

[**TO BE COMPLETED BY CONTRACTOR]

________________________________________________________________

________________________________________________________________

________________________________________________________________

(End of Clause) 

H.3
JSC 52.209-90 REPRESENTATIONS, CERTIFICATIONS, AND OTHER STATEMENTS OF OFFERORS (SEP 1988) 

This contract incorporates Section K, Representations, Certifications, and Other Statements of Offerors, as set forth in the contractor's proposal [contractor fill-in number & date] _________dated ___________________, by reference, with the same force and effect as if it were given in full text. 

(End of Clause) 

H.4
JSC 52.219-90 SMALL BUSINESS SUBCONTRACTING GOALS     (JUN 2001) 

For purposes of this clause, the terms, "HUBZone Small Business Concern," "Small Disadvantaged Business Concern," "Veteran-Owned Small Business Concern," "Women-Owned Small Business Concern," and "Historically Black College or University (HBCU)" are defined in paragraph 2.101 of the Federal Acquisition Regulation. 

The total small business goal, expressed as a percent of total contract value, is 19.0 percent, including options.  The small business percentage goal, (19.0 percent), includes the following goals expressed as a percent of total contract value: 

Small Disadvantaged Business Concerns     
   
9.0 percent 

Woman-Owned Small Business Concerns    
      
4.0 percent 

HUBZone Small Business Concerns               

1.0 percent 

Veteran-Owned Small Business Concern 
         
1.0 percent 

Service Disabled Veteran Owned Small Business

1.0 percent 

HBCU's/MIs (includes other minority institutions  

1.0 percent 

(End of Clause) 

H.5
JSC 52.227-91 (LIMITED) RELEASE OF CONTRACTOR CONFIDENTIAL BUSINESS INFORMATION (CBI) (MAY 2002)  

(a)
NASA may find it necessary to release information submitted by the contractor pursuant to the provisions of this contract, to individuals not employed by NASA.  Business information that would ordinarily be entitled to confidential treatment may be included in the information released to these individuals.  Accordingly, by signature on this contract, the contractor hereby consents to a limited release of its Confidential Business Information (CBI).

(b)
Possible circumstances where the Agency may release the contractor's CBI include the following:

(1)
To other Agency contractors and subcontractors, and their employees tasked with assisting the Agency in handling and processing information and documents in the administration of Agency contracts, such as providing post-award audit support and specialized technical support to NASA.

(2)
To NASA contractors and subcontractors, and their employees engaged in information systems analysis, development, operation, and maintenance, including performing data processing and management functions for the Agency.

(c)
NASA recognizes its obligation to protect the contractor from competitive harm that could result from the release of such information to a competitor.  Except where otherwise provided by law, NASA will permit the limited release of CBI under subparagraphs (1) or (2) only pursuant to non-disclosure agreements signed by the assisting contractor or subcontractor, and their individual employees who may require access to the CBI to perform the assisting contract. 

(d)
NASA‘s responsibilities under the Freedom of Information Act are not affected by this clause.

(e)
The contractor agrees to include this clause, including this paragraph (e), in all subcontracts at all levels awarded pursuant to this contract that require the furnishing of CBI by the subcontractor.

(End of Clause) 

H.6
KSC 52.223-94 HAZARD COMMUNICATION (JUL 2002)
A.
In order to comply with Federal, OSHA, and State Regulations, the Contractor shall participate in the KSC Chemical Hazard Communication Program as implemented by KNPD 1800.2, KSC Hazard Communication Program.

B.
The Contractor shall coordinate submission of hazardous material safety data, to the NASA/KSC Materials Safety Data Sheet Archive, with the Joint Base Operations Support Contract MSDS Program Administrator.

(End of Clause)

H.7
KSC 52.223-97 HAZARDOUS WASTES (FEB 1999)
Hazardous and controlled waste shall be managed in accordance with all applicable statutes, rules, orders and regulations which may include but are not limited to 40 CFR Parts 260 - 268, 273, 279, and 761, KHB 8800.7 "Hazardous Waste Management," and as outlined below.  In no case shall hazardous waste be transported from KSC by the contractor or his representatives 

A.
The Contractor will be responsible for identifying processes and operations, and the location and nature of all potentially hazardous and controlled waste including any chemicals, paints, solvents, petroleum, oil and lubricant (POL) products, and their containers, as defined in 40 CFR Parts 261, 273, 279, or 761. Copies of Material Safety Data Sheets and a completed KSC Form 25-551 "Process Waste Questionnaire" shall be prepared by the contractor for each material which may be generated as a waste and be provided to the Contracting Officer 14 days prior to the start of the waste generation process. No substances shall be delivered to KSC without the appropriate Material Safety Data Sheets. 

B.
The Contracting officer will obtain a "Technical Response Package" (TRP) containing a hazard determination, and analytical, packaging, labeling, and disposal requirements per KHB 8800.7 (as revised).  This information will be forwarded to the contractor within 30 calendar days after receipt of a Process Waste Questionnaire.  The TRP will also provide any site specific waste management requirements generated because of the contractors work plan. 

C.
An on-site satellite waste accumulation area will be established by the contractor within 50 ft. and within sight of any point where hazardous or controlled wastes maybe generated. If a satellite accumulation area must be more than 50 ft. from the point of generation, or out of sight of the generator, a written request must be provided to the Contracting Officer 14 days prior to the start of the waste generating process.  The contractor must receive written approval of the variance prior to placing the satellite site in service.  Potential or identified hazardous and/or controlled wastes will be stored in the appropriate containers and properly labeled inside the accumulation area in accordance with KHB 8800.7(as revised).  The Environmental Protection Agency has set the following standards for wastes collected at satellite accumulation areas: 

1.
Hazardous wastes at satellite accumulation areas must be collected in containers. 

2.
No more than 55 gallons of hazardous waste or 1 quart of acutely hazardous wastes may be accumulated. 

3.
If more than 55 gallons of waste or 1 quart of acutely hazardous waste is generated, the container holding the excess waste must be marked with the date the excess waste began accumulating. Within three days, the excess waste will be transferred to a 90-day accumulation point or a permanent treatment, storage, and disposal facility in accordance with paragraph's "F" and "G" below. 

4.
Containers must be labeled with either the words "Hazardous Waste" or with other words which identify the contents of the drum in accordance with KHB 8800.7(as revised). 

5.
The waste being placed in the container must be compatible with the container. 

6.
A container holding hazardous waste must always be kept closed during accumulation except when it is necessary to add or remove waste. 

D.
DOT compliant storage containers will be provided to the contractor, by the government, as required during the contract performance period. The Contracting Officer will arrange for the containers to be available at the J-BOSC Supply Building, M6-744, at the request of the construction contractor. The contractor will request storage containers in writing from the Contracting Officer a minimum of 3 days prior to the required need date. The contractor will be responsible for transporting the containers from building M6-744 to the project site. 

E.
At the request of the contractor, the Contracting Officer will provide any analytical support required by the TRP. The Contracting Officer will arrange for all sampling and testing of potentially hazardous or controlled waste. 

F.
Within 48 hours of having waste ready for disposal, the contractor shall notify the Contracting Officer to arrange for pick-up and removal. Documentation including the waste type, quantity, locations, and organization responsible for the waste will be provided on KSC Form 26-541, "Hazardous Waste Manifest," to the Contracting Officer when requesting disposal services and to the disposal personnel at the time of the waste pick-up. 

G.
If more than 55 gallons of hazardous waste are generated at a satellite accumulation site, the contractor will be responsible for delivering the accumulated waste to a 90 day staging site within 3 days of the date on which the excess waste began to accumulate. A 90 day staging site will be made available to the contractor, at KSC, as required. The contractor shall notify the Contracting Officer a minimum of 24 hours prior to delivering a drum to a 90 day staging site. The contractor will provide KSC Form 26-541, "Hazardous Waste Manifest", to the Contracting Officer and to the manager of the 90 day staging site, when delivering the waste. 

H.
The contractor will be responsible to ensure all personnel involved in the management of hazardous or controlled wastes have been properly trained in accordance with 40 CFR 265.16. A list of all properly trained individuals involved in the performance of this contract will be provided to the Contracting Officer prior to the start of any waste generating processes. The Contracting Officer may at any time during the course of the contract performance period require the contractor to provide individual training records for any employee involved in the performance of this contract, and the contents of the course or courses completed to satisfy the training requirements. Attendance at KSC Training Course QG-211 "Hazardous Waste Management" will satisfy these training requirements. 

I.
The contractor shall make all reasonable and safe efforts to contain and control any spills that may occur. Any occurrence of a pollution incident or spill will be reported immediately (by phone) to the Emergency 911 (861-7911 from a non 867/861 exchange), then to the Contracting Officer. The contractor will document the incident or spill on KSC Form 21-555, "Pollution Incident Report" and submit it to the Contracting Officer within 24 hours of the incident. 

J.
The following is a partial list of hazardous and controlled waste that may occur on a construction project. This list is NOT to be considered all inclusive but merely for example. Hazardous wastes are defined and listed in the detail in the Resource Conservation and Recovery Act of 1976 and are to be determined in accordance with 40 CFR 261. 

EXAMPLES OF CONTROLLED AND HAZARDOUS WASTES: 

1.
Discarded products or process wastes exhibiting the following characteristics 

a.
Ignitability; flash point less than or equal to 140 deg F (e.g. paints, alcohols, petroleum, naptha) 

b.
Corrosivity; pH less than or equal to 2 or greater than or equal to 12.5 (e.g. etching acids, battery electrolytes, caustic cleaners) 

c.
Reactivity; (e.g. cyanide bearing products, water reactive materials or explosives) 

d.
Toxicity; containing heavy metals, chlorinated solvents, or pesticides above regulatory limits (e.g chromium > 5 ppm, lead > 5 ppm, trichloroethylene >0.5 ppm) 

2.
Spent toxic solvents and solvent contaminated materials (e.g. solvent 113, MEK, 1,1,1- trichloroethane) 

3.
Unused commercial chemical products, or spill residues thereof, listed by the USEPA (e.g benzene, carbon tetrachloride, trichlorofluoromethane) 

4.
Empty aerosol cans 

5.
Used oils, petroleum products containing dirt or water 

6.
Filters, rags and absorbents containing petroleum product residues 

7.
Asbestos containing materials 

8.
Detergent solutions or process rinse water 

9.
Lighting ballasts 

10.
Abrasive blast materials containing paint particulates 

11.
Wastewater containing ethylene glycol, alcohol, Freon 113, chlorine, etc. 

12.
Waste solvents and mixtures, wipes, rags, and applicators used with solvents (alcohol, Freon, MEK, acetone, trichloroethene, etc.) 

13.
Welding or soldering fluxes 

14.
Electrolytes, acids, corrosives, etchants and associated equipment and debris 

15.
Paint strippers 

16.
Paint and primer liquids and clean up thinners 

17.
Unused/defective catalysts 

18.
Uncured or improperly mixed sealants and adhesives 

19.
Fluorescent light bulbs 

(End of Clause)

H.8
KSC 52.242-90 CONTROLS APPLICABLE TO CONTRACTOR'S ACTIVITIES (AUG 2002)

The below listed Kennedy Space Center publications and subsequent revisions thereof are applicable to this contract and are incorporated herein by reference.  These publications prescribe regulatory procedural criteria, which are applicable to the contractor.  The contractor, upon receipt of notice of noncompliance with any provisions of the below listed publications from the Contracting Officer or his representatives, shall promptly take corrective action.

	JHB 2000

	Consolidated Comprehensive Emergency Management Plan

	KHB 1200.1

	Facilities, Systems, And Equipment Management Handbook

	KHB 1610.1

	KSC Security Handbook

	KHB 1710.2
 
	Kennedy Space Center Safety Practices Handbook

	KMI 1710.18

	KSC Safety Assurance Policy

	KNPD 1800.2

	Hazard Communication Program

	KMI 1810.1 
 
	KSC Occupational Medicine Program 

On-site Contractors shall comply with Attachment D, KSC Skin Cancer Prevention Program

	KMI 1860.1
	KSC Radiation Protection Program

	KHB 1870.1
	KSC Sanitation Handbook

	KHB 2570.1
	KSC Radio Frequency Spectrum Management Handbook

	KHB 4000.1
	Supply Support System Manual, Part 5, Equipment Management

	KHB 8800.6
	KSC Environmental Control Handbook

	KHB 8800.7
	Waste Management Handbook

	KMI 8800.8
	KSC Environmental Management


(End of Clause)

H.9
CONTRACTOR COMMERCIAL USE OF GOVERNMENT PROPERTY
This clause establishes procedures whereby the contractor may allow commercial customers to use the property listed in the Cargo Mission Contract Statement of Work, Attachment J-1, and enables the contractor and the government to agree to an equitable adjustment pursuant to FAR 45.4 for the use of the property identified in Attachment J-1.  This equitable adjustment shall provide the government adequate consideration for the contractor’s commercial use of the property on an “as available” basis.

A.
Contents of Agreement:  The contractor and the commercial user shall document all commercial services, which the contractor intends to render using the property identified in Attachment J-1.  The agreement for commercial use shall detail the scope of work for the project, the required levels of service, and any other project unique requirements with performance expectations.  The contractor and the commercial user shall also agree upon the terms and conditions for providing services to commercial customers.  

B.
Outside Approvals:  The contractor shall obtain all necessary licenses and permits to perform commercial operations, including those relating to export control. 

C.
Approval of Use:  The contractor shall provide its tentative agreement for commercial use, including all of the attendant business terms and conditions and proposed consideration for the government, to the Contracting Officer for review.  In addition, the contractor shall calculate the overall capacity of the property identified in Attachment J-1 that is proposed to be used in the agreement for commercial use and provide evidence there is available capacity to support the commercial use.  If the proposed agreement for commercial use involves enhancements and/or modifications to the property identified in Attachment J-1, the contractor must demonstrate that these enhancement/modifications will not interfere with the government’s use of said property.  The government will authorize the use of property identified in Attachment J-1 for commercial purposes upon determining that there is available capacity and that such use is in the government’s interest.  The contractor’s use of the property shall be limited to scope of use described in the approved agreement for commercial use.   

D.
Equitable Adjustment:  The parties shall equitably adjust this contract based on the use of the property identified in Attachment J-1.  The equitable adjustment will recognize shared revenue from the sale of the available capacity, less any incurred cost, including contractor capital investments, for those commercial agreements resulting from the marketing efforts of the contractor.  NASA and the contractor may negotiate alternate payment methods (for example, direct payment, voucher credit, offset, etc) for the period of commercial use in lieu of equitable adjustments recognizing shared revenue from the sale of available capacity.

E.
“As Available” Use:  The government recognizes that the contractor’s commercial services to its customers depend upon the reliability of the contractor’s access to that property.  Accordingly, the government will use reasonable efforts to mitigate conflicts with the contractor regarding its commercial use of the property identified in Attachment J-1.  Additionally, the government will make reasonable efforts to notify the contractor, in advance, of conditions which may affect its commercial use, such as, power outages and emergency or unusual facility access restrictions.  The contractor, however recognizes that the government reserves the right to exercise priority for use of its property (e.g., government payload processing would take priority over commercial services.)  In the event commercial use of the property identified in Attachment J-1 adversely effects the government operations, the Contracting Officer shall notify the contractor.  The contractor shall immediately implement any action necessary to alleviate adverse effects, to include suspension of the specific commercial use.

F.
Revocation of Permission to Use:  Upon reasonable notice to the contractor, the Contracting Officer may withdraw any permission granted under this clause for commercial use of the property identified in Attachment J-1, in whole or in part, for any of the following reasons:  

(1) Termination of a relevant portion of this contract;

(2) Removal of any designated property from the category of Government-furnished property under this contract;

(3) Actual or projected commercial use of any identified property, which may negatively affect performance under this contract; or

(4) Revocation of permission for commercial use is in the government’s best interest.  If the Contracting Officer withdraws, in whole or in part, permission for commercial use of the property identified in Attachment J-1, the contractor shall be entitled to pursue an equitable adjustment in cost or fee under this contract so long as such equitable adjustment does not exceed that which was already obtained by the government for the particular commercial use.  In no event, shall the contractor be entitled to lost profits it might have gained from its commercial customers.  

G.
Other Terms and Conditions:

(1) Unless specifically identified in the approved agreement for commercial use, the government shall not be responsible for providing any related property such as consumables, or logistics services necessary for the contractor’s commercial use of the property identified in Attachment J-1.  The government shall not be responsible for shipment of any items related to this clause.

(2) The government shall not be obligated to protect any non-NASA data related to the contractor’s commercial use of the property identified in Attachment J-1.  In recognition that the property may be located in accessible areas, the government also has no obligation to protect any data or property from viewing, photographing, or recording.

(3) The contractor’s commercial use of the property identified in Attachment J-1, as well as its access to NASA sites must fully comply with all applicable laws, rules, and regulations, including FAR 52.245-9, Use and Charges.  The contractor must also provide advance notice necessary to enable commercial use, such as, clearance from the government for customer access to the property and receipt of contractor’s property necessary for the commercial use.

(4) If the agreement for commercial use involves enhancements to or modifications of property identified in Attachment J-1, the government shall have the right to take ownership of any enhancements or modifications without compensation or shall have the right to require return of the property to its original configuration at the contractor’s expense and no cost to the government. 

(5) Neither the contractor nor its customers may represent in any promotional, advertising, or other material that NASA endorses any product or service provided through the commercial use of the property identified in Attachment J-1.  The contractor further agrees that NASA shall have the opportunity to review and concur in all releases including requests for information, press, and news releases arising out of or related to the commercial use of the property prior to release.

(6) The contractor shall be liable to the government, in accordance with the Government Property clause of this contract, for damage to or loss resulting from commercial use of the property identified in Attachment J-1.

(7) The contractor shall indemnify and hold harmless the United States from any third party liability, including that from the contractor’s customers arising out of any aspect of the commercial use of the property identified in Attachment J-1.  The contractor shall obtain, at its own expense, insurance to cover this liability, naming the United States as an additional insured.  The amount of general aggregate liability coverage under this insurance policy shall be at a minimum of $5,000,000 for each occurrence, and in the aggregate, per year.  The contractor shall procure and maintain the insurance described above, and provide NASA with proof of insurance prior to using the property to provide commercial services.  The contractor shall notify the government whenever changes or renewals to the pertinent insurance policies occur. 

(8) The contractor shall obtain from each customer written waivers that release the government from liability for any damage caused by government action or inaction.  These waivers shall be reflected in the agreement for commercial use.

(9) The Contract Disputes Act of 1978 and the Disputes Clause of this contract, shall be the sole means for the contractor to file claims or seek redress for any government revocation of permission to use or alleged failure to perform any matter related to the commercial use of property identified in Attachment J-1.

(End of Clause)

H.10
LISTING OF CLAUSES INCORPORATED BY REFERENCE APPLICABLE TO CLAUSE B.4 – INDEFINITE-DELIVERY, INDEFINITE-QUANTITY SERVICES:
I.
FEDERAL ACQUISITON REGULATION (48 CHAPTER 1) CLAUSES:

Clause 

Number   



TITLE

52.222-43
Fair Labor Standards Act and Service Contract Act – Price Adjustment (Multiple Year and Option Contracts) (MAY 1989) 

52.246-4 Inspection of Services – Fixed Price (AUG 1996)

52.249-4 Termination for Convenience of the Government (Services) (Short Form) (APR 1984)  

52.249-6 
Termination (Cost-Reimbursement) (SEP 1996) 

II.
NASA FAR SUPPLEMENT (48 CFR CHAPTER 18) CLAUSES:

None included by reference.
H.11
RESERVED

H.12
NFS 1852.216-80 TASK ORDERING PROCEDURE (OCT 1996)


(Applicable only to work ordered under Clause B.4)
(a)
Only the Contracting Officer may issue task orders to the Contractor, providing specific authorization or direction to perform work within the scope of the contract and as specified in the schedule.  The Contractor may incur costs under this contract in performance of task orders and task order modifications issued in accordance with this clause.  No other costs are authorized unless otherwise specified in the contract or expressly authorized by the Contracting Officer.

(b)
Prior to issuing a task order, the Contracting Officer shall provide the Contractor with the following data:

A functional description of the work identifying the objectives or results desired from the contemplated task order.

Proposed performance standards to be used as criteria for determining whether the work requirements have been met.

A request for a task plan from the Contractor to include the technical approach, period of performance, appropriate cost information, and any other information required to determine the reasonableness of the Contractor's proposal.

(c)
Within 10 calendar days after receipt of the Contracting Officer's request, the Contractor shall submit a task plan conforming to the request.

(d)
After review and any necessary discussions, the Contracting Officer may issue a task order to the Contractor containing, as a minimum, the following:

(1)
Date of the order.

(2)
Contract number and order number.

(3)
Functional description of the work identifying the objectives or results desired from the task order, including special instructions or other information necessary for performance of the task.

(4)
Performance standards, and where appropriate, quality assurance standards.

(5)
Maximum dollar amount authorized (cost and fee or price).  This includes allocation of award fee among award fee periods, if applicable.

(6)
Any other resources (travel, materials, equipment, facilities, etc.) authorized.

(7)
Delivery/performance schedule including start and end dates.

(8)
If contract funding is by individual task order, accounting and appropriation data.

(e)
The Contractor shall provide acknowledgment of receipt to the Contracting Officer within 3 calendar days after receipt of the task order.

(f)
If time constraints do not permit issuance of a fully defined task order in accordance with the procedures described in paragraphs (a) through (d), a task order which includes a ceiling price may be issued.

(g) The Contracting Officer may amend tasks in the same manner

in which they were issued.

(h) In the event of a conflict between the requirements of the task

order and the Contractor's approved task plan, the task order shall prevail.

(End of Clause)

H.13
ISS CONTRACT STRATEGY CONFLICT OF INTEREST AGREEMENT
An organizational conflict of interest exists for this contract as it relates to the contracts awarded as part of the overall ISS Contract Strategy in that the contractor may be in a position to favor its own products or capabilities.   The Program Integration and Control Contract and the Mission Integration Contract will be responsible for support to ISS Program Management.  The Cargo Mission, ISS Payload Integration/Payload Mission, and USOS Acceptance and ISS Vehicle Sustaining Contracts will be responsible for the overall implementation of Program requirements. The intent of this clause is to prohibit a contractor from developing Program requirements in one of the contracts designed for “Support to ISS Program Management” and also implementing those requirements in one of the contracts responsible for “ISS Program Implementation”.  Therefore, the contractor, by signing this contract, fully understands, agrees and will comply with the following conditions:

1)
The contractor will not perform work as a prime for the following contracts: Program Integration and Control and ISS Mission Integration.

2)
The contractor will perform no more than 49% (total contract costs) of the work as a subcontractor under any of the contracts mentioned above in number 1.

3)
The contractor shall not and will not make the day-to-day program management decisions under any of the contracts set forth in number 1.

If by the performance of this contract, or by any other means, the contractor believes they may violate any of these conditions above, the contractor shall notify the Contracting Officer in writing immediately.
(End of Clause)

H.14
DATA RIGHTS NOTICE

A.
Any proposal submitted during the course of contract performance must expressly identify any computer software or technical data that is to be provided with less than unlimited data rights.  The contractor shall notify the contracting officer in writing prior to incorporating any item, component, subcomponent, process, or software, wherein the related technical data or computer software qualifies as limited rights data or restricted computer software in accordance with Alternate II and III of FAR 52.227-14 and NFS 1852.227-86.   This notification does not apply to commercial off-the-shelf (shrink-wrapped) computer software, and corresponding documentation, that has a standard commercial license unless the software is to be incorporated as a subcomponent in a developmental effort.    

B.
Technical data and computer software delivered shall not be marked with restrictive legends unless the Contracting Officer has given prior written consent.      

C.
All license agreements shall be compliant with Federal laws, regulations and the terms and conditions of this contract and shall be transferable to the government upon completion of the contract without additional cost to the Government.  One copy of the final negotiated license agreement shall be forwarded to the Contracting Officer within 30 days of agreement to ensure compliance.

H.15
RESTRICTED RIGHTS NOTICE
A.
Alternate III of FAR 52.227-14, Rights in Data – General.

1.
Paragraph (b)(1) of Alternate III of FAR 52.227-14, Rights in Data – General, is hereby deleted and the following paragraph (b)(1) is substituted in lieu thereof: 

(b)(1) Used or copied for use in or with multiple computers provided they are not used simultaneously, including use at any government installation to which such computers may be transferred.  

2.
The following is added as paragraph (b)(7) of Alternate III of FAR 52.227-14:

(b)(7) Used on multiple computers for network applications.  

B.
NASA FAR Supplement (NFS) 1852.227-86, Commercial Computer Software –Licensing.

1.
Paragraph (d)(2)(i) of NFS 1852.227-86, is hereby deleted and the following paragraph (d)(2)(i) is substituted in lieu thereof: 

(d)(2)(i) Used or copied for use in or with multiple computers provided they are not used simultaneously, including use at any government installation to which such computers may be transferred.  

2. The following is added as paragraph (d)(2)(v) of NFS 1852.227-86:

(d)(2)(v) Used on multiple computers for network applications.  

(End of Clause)

H.16
LIMITED RIGHTS DATA NOTICE
A.
Notwithstanding any other terms and conditions of this contract, the Government shall have the right to disclose technical data marked as limited rights data outside of the Government, without obtaining permission from the contractor, under the following circumstances:    

1.
Use (except for manufacture) by support service contractors.

2.
Evaluation by non-government evaluators.

3.
Use (except for manufacture) by other contractors participating in the Government’s program of which the specific contract is a part, for information and use in connection with the work performed under each contract.

4.
Emergency repair or overhaul work.

5.
Release to a foreign government, or instrumentality thereof, as the interests of the United States Government may require, for information or evaluation, or emergency repair or overhaul work by such government.  

B.
Prior to disclosure, except in emergency circumstances as identified in paragraphs 4 and 5 above, the Government shall require the recipient to sign an agreement, provided by and acceptable to the contractor, to protect the data from unauthorized use and disclosure.  The contractor shall provide a copy of the acceptable nondisclosure agreement to the Contracting Officer no later than 30 days after contract award.     
(End of Clause)

H.17
MANAGEMENT AND PROTECTION OF DATA OF THIRD PARTIES
A.
It is anticipated that the contractor may have access to, be furnished, or use, the following types of data (recorded information) in performance of this contract: 

1.
Data of third parties bearing limited rights or restricted rights notices submitted either to NASA or directly to the contractor: or

2.
Other data of third parties, which NASA has agreed to handle under protective arrangements; 

B.
In order to protect the interests of the government and the interests of other owners of such data, the contractor agrees with respect to data in category 1 above, and with respect to any data in category 2 when so identified by the Contracting Officer, to:

1.
Use and disclose such data only to the extent necessary to perform the work required under this contract, with particular emphasis on restricting the data to employees having a “need to know”;

2.
Preclude disclosure of such data outside contractor’s organization performing work under this contract without written consent of the Contracting Officer.  The contractor’s organization includes support contractors to the extent they are subject to the same requirements regarding protection of 3rd party data; and 

3.
Return or dispose of such data as directed by the Contracting Officer or the furnishing third party owner when such data is no longer needed for contract performance.

(End of Clause)

H.18
SPECIAL COMPUTER SOFTWARE PROVISION 

A.
In addition to any restricted or unrestricted computer software specified elsewhere to be delivered under this contract, the Contractor, upon request of the Contracting Officer, shall deliver to the Government any computer software, including its documentation and available source code, which was created in connection with this contract.

B.
The restricted and unrestricted rights in computer software acquired or created during the performance of this contract shall remain in the custody of the Contractor until such time as the Contracting Officer calls for the delivery thereof under paragraph A.

(End of Clause)

H.19
Associate Contractor Agreement for ISS Operations and Utilization Activities
A.
The success of the International Space Station (ISS) Program is dependent on the efforts of multiple contractors.  The Cargo Mission contractor is a key participant. 

B.
In order to achieve efficient and effective implementation of the operation and utilization phase of the ISS, the contractor shall establish the means for coordination and exchange of information with associate contractors.  The information to be exchanged shall be that required by the contractors in the execution of their respective contract requirements.  The contractors are strongly encouraged to seek out and foster cooperative efforts that will benefit the ISS Program with increased safety, efficiency, and productivity.  

C.
Given the unique role of this contract in developing, operating, maintaining and utilizing the ISS, the contractor will engage in cooperative relationships that facilitate effective management of the overall ISS effort.  This joint cooperation will be evaluated as part of the contract award fee process, as defined in the Award Fee Plan for the contract.  Successful performance will be determined by the Government’s assessment of the overall and combined performance of the operation and utilization requirements in the contracts, as modified.  

D.
To ensure successful implementation and utilization of the ISS, the contractors shall establish formal guidelines to address coordination, cooperation and communication.  All program elements shall work in a coordinated fashion. Each contractor shall establish the means for the exchange of such data as needed to keep other project elements fully informed. 

(End of Clause)

H.20
INFORMATION INCIDENTAL TO CONTRACT ADMINISTRATION
A.
With the exception of financial information, the Government shall have unlimited rights to use and distribute to third parties any administrative or management information developed by the contractor or a subcontractor at any tier in whole or in part for the performance of the contract or first produced in the performance of the contract, whether or not said information is specified as a contract deliverable, if created in whole or in part at Government expense.  The Contracting Officer may, at any time during the contract performance or within a period 3 years after acceptance of all items to be delivered under this contract, order any administrative or management information developed by the contractor or a subcontractor at any tier in whole or in part for the performance of the contract or first produced in the performance of the contract. 

B.
The Contracting Officer may release the contractor from the requirements of this clause for specifically identified information at any time during the 3-year period set forth in paragraph A of this clause.

(End of Clause)

H.21
SPECIAL CLAUSE FOR CONTRACT CHANGES
1. The parties agree that notwithstanding the provisions of Section I Clause 52.243-2 Changes—Cost Reimbursement, no change made pursuant to this clause shall give rise to an equitable adjustment in the estimated cost and applicable fees when such change causes, (i) contract cost increases(s) totaling less than $500,000, or (ii) contract cost decrease(s) totaling less than $500,000, or (iii) a combination of contract cost increases and decreases which in the aggregate total (i.e. the absolute value of which is) less than $500,000. Each such change shall be controlling in making this determination, and such change shall not, for purposes of determining the applicability of the clause, be added to any other change(s) nor shall any other change be split into sub elements.  The parties recognize that several changes may be grouped together in a bilateral contract modification for administrative purposes.

2. This clause applies to all contract changes authorized and issued pursuant to clause 52.243-2 and shall continue to apply to all such changes issued and authorized from date of contract award through the basic contract period (September 30, 2008) and any option periods, if those option periods have been contractually exercised by the government.

(End of Clause)

H.22
RESERVED
H.23
GOVERNMENT-PROVIDED RUSSIAN LANGUAGE AND LOGISTICS SERVICES (RLLS)

The contractor is authorized use of the following RLLS in performance of this contract or any subcontract entered into under this contract:

1. Russian Translations

2. Russian Interpretations

3. Russian Language training

4. Russian Logistics services (both in the U.S. and in Russia), including a)  Ground Services (e.g. airport pickup/drop-off, transportation between hotels and meeting locations);  b)  Meeting Services (e.g. coordination of schedules, agendas, and protocols);  c)  Hotel Reservations at the Penta Hotel in Russia;  and d)  Visa Coordination.

The contractor upon identification of a need for RLLS shall promptly notify the Contracting Officer.  The Contracting Officer shall provide instructions as to the point of contact for submitting a request for RLLS.  Failure of the Government to provide adequate or timely RLLS shall entitle the contractor to an equitable adjustment in all affected contract terms and conditions, exclusive of any adjustment to fee.  This provision, including this flow-down requirement, shall be inserted in all subcontracts where it is anticipated that RLLS may be necessary for contract performance.

(End of Clause)

H.24
GOVERNMENT INSIGHT
(a)
Definitions.  For the purpose of this contract, the following definitions apply:

“Insight,” as used in this clause, means technical visibility into the Program, maintained through audit, surveillance, assessment of trends and metrics, software independent verification and validation, the flight readiness review process, and review or independent assessment of out-of-family anomalies occurring in any phase of the program.

“Surveillance,” as used in this clause means continual monitoring and verification of the status of manufacturing, testing, and processing of Station hardware, software and operations preparations to ensure that requirements are being fulfilled.  Items to be monitored and verified are selected—this is not an all-inclusive activity.

“Audit,” as used in this clause, means the implementation of procedures and requirements of the NASA Engineering Quality Audit (NEQA) or other equivalent audit techniques used to perform periodic audit of all aspects of processes and procedures required to manufacture, assemble, test, and process hardware for flight.  Audits may include an examination of all disciplines and tasks which are involved with or support Shuttle launch and landing operations, hardware and software production and maintenance, safety and quality assurance, logistics, procurements and operations.  These descriptions are illustrative only and shall not be construed as any limitation on the Government’s right to conduct an audit of the Contractor and subcontractors to determine performance on this contract.

(b)
The Government shall have the right to audit the Contractor and cost-reimbursement subcontractors (with values exceeding $1 million) to determine compliance with the requirements of this contract.  One purpose of these audits is to afford the Government insight into and understanding of Contractor and selected subcontractor processes and procedures to determine whether the processes or procedures (1) adversely affect safety; (2) are not within contract performance standards; or (3) adversely affect future launch schedules. 

(c)
The Government may schedule fact-finding meetings with the Contractor and subcontractors as necessary to discuss issues requiring Government insight.  Scheduling and format of these meetings shall indicate whether exchange of information will be required, and the number and expertise of Contractor/subcontractor personnel who shall attend the meetings.  When requested by the Contracting Officer or designee, the Contractor and subcontractors shall provide necessary support to the Government when it audits the Contractor or subcontractor and for the Government-Contractor/subcontractor meetings.  The purpose of these meetings is to understand the findings of the Government audits.  The parties understand and agree that no direction from the Government or constructive change to the contract shall result from any of these meetings.

(End of Clause)

H.25
REPROCUREMENT DATA PACKAGE
The contractor shall provide a Reprocurement Data Package in accordance with DRD C-PM-08.

(End of Clause)
H.26
ADDITIONAL Export Control REQUIREMENTS
In addition to the requirements established by NFS 1852.225-70 EXPORT LICENSES, the contractor is also required to perform the following tasks to ensure compliance with Department of Commerce and Department of State export control regulations. 

Provide to the JSC Export Services Team (EST); in writing, advanced “notification to ship” for all Program related deliveries.  The following requirements must be met to use Department of Commerce or Department of State export licenses obtained on behalf of NASA and to use export license exceptions or exemptions as they apply to the International Space Station Program.  

· A minimum of 15 working days prior to shipment, contractors shipping on behalf of NASA must obtain approval from the Center Export Administrator’s (CEA) office by following an Advance Notification of Shipment (ANS) process.  Formal letter, fax or email is sufficient, addressed to the CEA’s office, and must include the details listed below.

· NASA license number (include date of expiration) or license exception or other exception.

· Quantity and description as it appears on the applicable license.

· Date of planned shipment (and expected date of return if not a permanent export).

· Origin of shipment (Company and city).

· Destination of shipment (Country, city and company).

· Point of contact (for technical questions – must be a representative of the originating shipper).

· Export Classification Control Number (ECCN) or category under Export Administration Regulations or United Sates Munitions List regulations.

· Rationale for classification.

· Requirement to export (i.e., MOU, contract number, meeting minutes).  You may be asked to provide copy of the requirement.

· Additional information as necessary to clarify the export.

· A copy of the completed Pro Forma Invoice (JSC Form 1735) attached to an email is sufficient to meet this requirement as long as all required information above is also included.  

· After all the correct information is submitted, the CEA’s office will respond within 10 working days.  Once approved, NASA will provide the destination control statement to use on all shipping documentation.  

· Included in the applicable export exceptions, contractors are authorized to ship hardware, software or data to ISS International Partner (IP) governmental offices that meet the conditions of license exception GOV (15 CFR 740.11(b)(2)(iii)(A)).  

· For Verification of End Use, Contractors shipping on behalf of NASA using a license or license exception or exemption must provide a copy of all shipping documentation within two business weeks of the shipment date to the CEA’s office.  

· In addition, if an export is temporary, contractors shipping on behalf of NASA must notify the CEA in writing within 5 business days of the date that the item was actually returned.  

· The contractor must keep the complete records required by Department of Commerce and Department of State regulations for all exports and make them available upon request to NASA and auditors.  

· These guidelines do not include commercial exports or exports pursuant to Technical Assistance Agreements for which the contractor will be the exporter of record.  

Before affecting an export on behalf of NASA, the contractor must determine classification on the item or document and whether it needs a license.  Also, the contractor shall include a technical rationale supporting the classification and the appropriate labeling for document items.

Perform annual audits of the approved export control processes and provide written audit results to the CEA in accordance with DRD C-II-02.  

Proactively plan for and address export control requirements and issues on all technical tasks and provide a written report on any potential export issues that cannot be resolved by the contractor to the JSC EST, including those related to support of sustaining engineering and operations of ISS.  Notification of issues and technical tasks should be given to the JSC EST at least 3 months in advance or immediately upon discovery on issues that are unforeseen.

(End of Clause)

H.27
RESERVED 

H.28
FLEXIBILITY IN OPERATIONS
The ISS Program operates in a very dynamic environment.  For this reason, the contractor shall provide a balanced, coordinated and proactive approach to management of technical requirements, program schedules, and other programmatic events.  The scope of this contract includes the requirement for the contractor to evaluate these dynamic events and to adjust its work efforts to accomplish these activities in an effective and efficient manner.  The contractor's efforts in the implementation of adjustments to the program baseline will form part of the contractor's award fee evaluation.  

The contractor shall perform the activities set forth in this contract in support of program schedules and milestones as determined by the boards that guide the ISS Program execution.  Major or significant modifications to the ISS Program baseline will be communicated to the contractor via a change directive from the Space Station Program Control Board (SSPCB), signed by the Station Program Manager or his designee.  The contractor shall implement these directives upon receipt of a contract change from the NASA Contracting Officer.

A.
FLIGHT RATE

The contractor's management approach shall provide for the flexibility to implement changes in the assembly sequence, NASA manifest, flight rate and flight schedules for all visiting vehicles (e.g., Shuttle Orbiter, Progress, Soyuz, HTV, ATV).  At contract start, the baseline assembly sequence is described in Section J-1, Appendix 11. The flight rate ranges associated with changes to the assembly sequence to be accommodated by the contractor are as follows:

FLIGHT RATE RANGES TABLE

	Modification /Change Category
	Minimum

Per Contract Year
	Target

Per Contract Year
	Maximum

Per Contract Year

	Flight Rate

-  Shuttle

-  Progress

-  Soyuz

-  ATV (after first flight)

-  HTV (after first flight)

-  Total flights of all the above
	-------------

4

2

2

0

1

9
	--------------

5

4

2

0.8

2

13.8
	--------------

6

5

2

2

3

13.8


Neither the contractor nor the government will be entitled to an equitable adjustment for flight rates within the specified ranges.  In the Flight Rate Ranges Table, the “Total flights of all the above” reflects that in adding or subtracting flights for each type of vehicle, the total number of flights per year is not expected to exceed that shown as the “Maximum Per Contract Year” show in the table.

B.
DECISION POINTS
There are schedule times when decisions can be made resulting in changes to the flight rate, carrier complement on a flight, flight schedules and the detailed manifest. If changes are made within the schedule range specified below, the contractor is expected to accommodate the changes with no entitlement to an equitable adjustment. These schedule times are identified as decision points.  These principle decision points are shown in the following table:

DECISION POINTS TABLE

	Change Category
	Schedule Range

Critical Decision

Point up to which the contractor shall accommodate changes

	Flight Rate

-  Shuttle

-  Progress

-  Soyuz

-  ATV (after first flight)

-  HTV (after first flight)
	------------

L-16 mo or greater

L- 6 mo or greater

Any change shall be accommodated

L-12 mo or greater

L-12 mo or greater

	Addition or deletion of carrier to flight or change in type of carrier:

-  Unpressurized Cross Bay Carrier

-  Unpressurized Sidewall Carrier

-  Pressurized Carrier
	--------------

L-15 mo or greater

L-45 days or greater

L-15 mo or greater

	Flight Schedule

 -  Launch Date

-   Consecutive MPLM flights
	-------------

L-3 mo or greater

Reduction in time between MPLM flights to less than 6 weeks

	Cargo manifest changes with no new Flight Support Equipment development required:

-  Unpressurized Cross Bay Carrier (including Launch on Need)

-  Sidewall Carriers (including Launch on Need)

-  Pressurized Carriers

Cargo manifest changes with new Flight Support Equipment development required:

-  Unpressurized Cross Bay Carrier

-  Sidewall Carrier

-  Pressurized Carriers
	--------------

L-45 days or greater

L-45 days or greater

Anytime

-------------

L-12 months or greater

L-12 months or greater

L-12 months or greater


C.
EQUITABLE ADJUSTMENT
An equitable adjustment (either an increase or decrease) will be made in the estimated cost and fee provided for in this contract under the following conditions:

a.
the flight rate falls outside the specified annual range; or

b.
a change is instituted within the specified schedule range.

The contractor is responsible for:  keeping current, complete, and accurate records that track the performance of work in each area which is subject to variations in Flight Rate Ranges or Decision Points; making such records available to the Contracting Officer as may be requested from time to time; and submitting an adjustment proposal if the conditions above are met, or if requested by the Contracting Officer.  

When initiated by the contractor, the contractor’s proposal for an equitable adjustment shall be submitted within 60 days of the contractor’s assessment that conditions a and b have been met.  If requested by the Contracting Officer, the proposal for an equitable adjustment shall be submitted within 30 days of the request.  

The adjustment provisions of this clause shall not be construed as a limitation of the Government’s rights under the Termination clause of this contract.  In addition, this clause is fully subject to the Limitation of Funds clause of this contract and shall not be construed as authorization to perform work beyond what can be accomplished in accordance with the Limitation of Funds.
(End of Clause)

H.29
CONTRACT TRANSITION REQUIREMENTS
This contract has both a contract “Phase-in Period” as well as a “Transition Period” which are a part of the contractor’s Transition Plan (Section J, Attachment J-9) and are required for the contractor to assume responsibilities for this contract. The contractor shall accomplish those activities identified in their Transition Plan, as attached to this contract in Section J, Attachment J-9. 

Phase-In Period:

The phase-in period is defined as the period from the date of contract award (date the contract is signed by the Government) through December 31, 2003.  Upon completion of each of the milestones identified as part of the Phase In period, the contractor shall submit a proper voucher in accordance with contract clause G.3. The Phase-In period is based on fixed-price milestones and will not be assessed in any award fee evaluation under this contract. If the contractor does not deliver a milestone on or before the due date as identified in their Transition Plan (Attachment J-9), payment will be made at a lesser amount as set forth in B.6 FIXED-PRICE MILESTONE PAYMENTS - PHASE-IN CLIN 006.

Transition Period:

The transition period for this contract is defined as the period from contract start  through the period defined in the Attachment J-9 Transition Plan. The Government will assess the contractor’s overall performance related to management of transition activities and the implementation of their Transition Plan. This will be evaluated as part of the Award Fee evaluation for the first Award Fee evaluation period. 

Transition Activity Status

The contractor shall present the status of transition activities at least every other week. The presentations shall be to the Contracting Officer and the COTR showing the current status of where the contractor is on their schedule of transitioning activities.  

(End of Clause)
[END OF SECTION]
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